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Duquesne Light Company, by its undersigned counsel. hereby moves the Presiding Judge 

for leave1 to file this Bench Brief in response to the May 23,2012 Order ("Order") setting forth 

the parameters for the burden of proof in this matter. 

ARGUMENT 

I. Federal Communications Law Requires Particular Burdens of Proof in this Matter 

Two statutes, 47 U.S.C. §§ 309(e) and 312(d), set forth the applicable burdens of proof in 

this matter. Where an application to the Commission is challenged, section 309 places the 

burden on the applicant, except where a petition to deny the application is at issue, in which case 

the Commission may determine the party bearing the burden. Where the Commission seeks to 

impose sanctions or forfeiture on a licensee, section 312 places the burden on the Commission. 

In the Hearing Designation Order, 2 the Commission identified ten issues for hearing and 

identified the burden of proof that applies to each: 

70. IT IS FURTHER ORDERED that pursuant to§ 312(d) of the Act, 47 
U.S.C. §312(d) and §1.91(d) ofthe Commission's rules. 47 C.F.R. § 1.91(d), the 
burden of proceeding with the introduction of evidence and the burden of proof 
shall be upon the Enforcement Bureau as to the issues at~ 62 (a)- (i). above, and 
that, pursuant to section 309(e) of the Act, 47 U.S.C. section 309(e), and section 
1.254 of the Commission's rules, 47 C.F.R. § 1.254, the burden of proceeding 
with the introduction of evidence and the burden of proof shall be upon Maritime 
Communications/Land Mobile, LLC, as to the issue of~62 G), above. 

The issues set forth in~ 62 (a)- (g) of the HDO include all of the alleged violations by Maritime 

Communications/Land Mobile. LLC ('"Maritime) of the Commission's rules, including: (a) 

failure to disclose the real party in interest in Auction 61; (b) failure to disclose all attribution 

information in the auction; (c) false certification as a designated entity in the auction; (d) failure 

1 The Order drrected only the Enforcement Bureau and Maritime Communications/Land Mobile, LLC to file ''Bench 
Bnefs." Duquesne Light Company. as a party to this case, hereby seeks leave to file this Bench Bnef. 

2 In re Martiime Commumcatwns!Land Mobile, LLC, Order to Show Cause, Hearmg Destgnation Order, and Notice 

of Opportunity for Hearing, FCC 11-64 (rei Apr 19. 20 II). 
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to amend auction application; (e) misrepresentation in the auction; (f) making of incorrect 

written statements; and (g) failure to construct or operate stations. Subparagraphs (h) and (i), 

meanwhile, are directed to a determination of the appropriate sanction of Maritime if it is found 

to have violated any of the allegations above. As to each of these items, section 312 of the Act, 

as reflected in the Commission's HDO, places the burden of proof on the Enforcement Bureau. 

By contrast, only one item in the HDO, ~ 62GJ, places the burden of proof on Maritime. 

It provides: 

Gl To determine, in light of the foregoing issues, whether the captioned 
applications filed by or on behalf of Maritime Communications/Land Mobile, 
LLC, should be granted. 

ld (emphasis added). Thus, only in regards to the defense of its applications does Maritime bear 

the burden of proof. 

II. The Order Improperly Alters the Established Burdens of Proof 

In section II of the Order, the Presiding Judge held that ''the burden of proof{.] where the 

relevant information is within the possession or control of a particular party[,] may be assigned 

to that party in the discretion of the Presiding Judge." This dictate appears to apply to the entire 

case ("In this case. Maritime is the primary and best source of the relevant evidence ... "). 

The Order cites two cases in support of its proposition that it is Maritime that carries the 

entire burden in this case. In In re Rem Malloy, 5 FCC Red 3988, ~ 5 (1990) (citing ALJ order, 

emphasis added), at issue was Special Markets Media's behavior in "prosecuting its AM 

application.'' The ALJ in that case, in view of the section 1.254 of the Commission's rules 

regarding challenges to applications, found that the burden of proof was placed on Special 

Markets Media. !d. 
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Similarly, in In re Telestar, Inc., 2 FCC Red 7352, ~ 4 (1987), at issue were ''15 

applications filed by Telestar for authority to construct common carrier microwave radio 

stations ...... (emphasis added). Citing to section 309(e) of the Act, the Commission determined 

in the case that the burden of proof was on Telestar to show that it was ''qualified to be a licensee 

and that the public interest will be served by its application.'' Id (emphasis added). 

This case, unlike those cited in the Order, does not involve only a challenge to an 

application. Indeed, nine of the ten issues raised in the HDO relate to something other than 

Maritime's pending applications. See HDO, ~ 62. The HDO recognized this distinction in 

paragraph 70, where it established the correct burdens of proof on both the Enforcement Bureau 

(as to issues (a)- (i)) and Maritime (as to issue (j)). Indeed, more recent cases than those cited in 

the Order have recognized the dual burdens of proof as well. In re Terry Keith Hammond, 24 

FCC Red 8229, ~~ 3-4 (2009) for example, the Enforcement Bureau stated as follows: 

Specifically, the Hearing Designation Order ordered Mr. Hammond to show 
cause, pursuant to Sections 312(a) and (c) of the Communications Act of 1934, as 
amended (the "Act"), why the Station's license should not be revoked. With 
regard to these issues, the Hearing Designation Order placed the burden of 
proceeding with the introduction of evidence and the burden of proof on the 
Enforcement Bureau. 

4. Next, pursuant to Section 309(e) of the Act, the Hearing Designation Order 
designated Mr. Hammond's renewal application for the Station for hearing. [ ] 
The Hearing Designation Order placed the burden of proceeding with the 
introduction of evidence and the burden of proof regarding these issues on Mr. 
Hammond. 

Id (emphasis added). 

The HDO, the Act, and In re Terry Keith Hammond are controlling authority regarding 

the burden of proof in this case. The Enforcement Bureau must continue to carry its burden in 

proving Maritime violated the Commission's rules as set forth in HDO ~ 62 (a)- (g). as well as 
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in establishing that the sanctions posited in sections (h) and (i) would be appropriate under the 

developed facts in the case. 

III. Effectively, the Entire Burden Should be on the Enforcement Bureau 

Only the burden of showing "whether the captioned applications ... should be granted," 

rests upon Maritime. See HDO, 'l/62(j). In reality, however, this issue is merely another possible 

sanction available to the Enforcement Bureau to seek in this proceeding. Issue GJ is less a 

factual issue requiring investigation, like items (a) through (g), than it is a potential sanction 

similar to (h) (disqualification as a licensee) and (i) (revocation oflicenses ). Indeed, the 

Commission has held that challenges to license renewal and assignments/transfers, as well as 

revocation proceedings, "are in the nature of an enforcement action against a licensee .... " In re 

Establishment of a Fee Collection Program to Implement the Provisions of the Consolidated 

Omnibus Budget Reconciliation Act of 1985, 2 FCC Red 947, '1/143. 

Thus, the effective burden in this entire matter must be on the party bringing the 

enforcement action-the Enforcement Bureau. Once the Enforcement Bureau has developed­

through all of its various tools of discovery and then at trial-the evidence in this case, only then 

may issues of sanction become relevant. 

IV. Maritime's Primary Burden is to Respond Appropriately to Discovery 

The Order posits that because ''Maritime is the primary and best source of the relevant 

evidence," the burden of proof in this case should be placed on it. This goes too far. Certainly, 

Maritime has a burden to produce relevant documents and to respond appropriately to discovery 

requests. 

Yet, no matter how true it may be that Maritime knows information about its ''lawful 

construction and operation of stations," this fact does not obviate the need to follow the dictates 
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of sections 309 and 312 of the Act as to the proper burden of proof. Moreover, the tools of 

discovery eliminate any alleged superior position of Maritime. If the Enforcement Bureau 

wants to know the status of construction of Maritime's stations, for example. it can ask Maritime 

for that information, not merely through interrogatories. but via requests for admissions. If 

Maritime fails to provide such information, the Presiding Judge can determine that for purposes 

of this case. those questions are deemed admitted. 

Discovery is an effective and proven method to prepare a case for trial. But even where a 

party struggles to develop its case, by no means is the solution to alter the statutory burdens of 

proof in the case. however expeditious it may seem. 

CONCLUSION 

For the foregoing reasons, Duquesne Light Company requests that the Presiding Judge 

reaffirm the burdens of proof as set forth in the HDO. 

Dated: June 7. 2012 

Respectfully submitted, 

Eckert Seamans Cherin & Mellott, LLC 
1717 Pennsylvania Avenue, N.W. 
Washington. D.C. 20006 
202.659.6605 (Tel) 
202.659.6699 (Fax) 
czdebski@eckertseamans.com 
eschwalb@eckertseamans.com 

Counsel to Duquesne Light Company 
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CERTIFICATE OF SERVICE 

I, Charles A. Zdebski, certify that on this 71
h day of Jun~, 2012, I caused a true and 

correct copy of the foregoing Motion For Leave to File Bench Brief and Bench Brief of 
Duquesne Light Company to be served via fust-class mail, postage prepaid. upon: 

Sandra DePriest 
Maritime Communications/Land Mobile LLC 
218 North Lee Street 
Suite 318 
Alexandria, VA 22314 

Robert J. Keller, Esq. 
Law Offices of Robert J. Keller, P.C. 
P.O. Box 33428 
Washington, DC 20033 
Counsel for Maritime Communications/Land Mobile, LLC 

Dennis C. Brown 
8124 Cooke Court. Suite 201 
Manassas, VA 20 I 09 

Jeffrey L. Sheldon 
Fish and Richardson P.C. 
1425 K Street. N.W. 
11th Floor 
Washington, DC 20005 
Cozmse!for Puget Sound Energy, Inc. 

Kurt E. DeSoto, Esq. 
Wiley Rein LLP 
1776 K Street, N.W. 
Washington, DC 20006 
Counsel for Interstate Power and Light Company and 
Wisconsin Power & Light Company 

Paul J. Feldman 
Christine Goepp 
Fletcher Heald & Hildreth, PLC 
1300 N. 171

h Street. II th Floor 
Arlington, VA 22209 
Counsel for Southern California Regional Rail Authority 
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Robert J. Miller 
Gardere Wynne Sewell LLP 
160 I Elm Street 
Suite 3000 
Dallas, TX 7520 I 
Counsel for Denton County Electric Cooperative. Inc 
d!b!a CoServ Electric 

Albert Catalano 
Matthew J. Plache 
Catalano & Plache, PLLC 
3221 M Street. N.W. 
Washington, DC 20007 
Counsel for Dixie Electric Membership Corporation, Inc 

Laura H. Phillips 
Howard M. Liberman 
Patrick R. McFadden 
Drinker Biddle & Reath LLP 
1500 K Street. N.W. 
Suite 1100 
Washington, DC 20005-1209 
Counsel for Skybridge Spectrum Foundation. ATLIS 
Wireless LLC, Environmentel LLC, Intelligent 
Transportation & Monitoring Wireless, Verde Systems 
LLC, Telesaurus Holdings, V2G LLC and Warren Havens 

Jack Richards 
Wesley K. Wright 
Keller and Heckman LLP 
1001 G Street. NW 
Suite 500 West 
Washington, DC 20001 
Counsel for Atlas Pipeline Mid-Continent, LLC, DCP 
Midstream, LP, Enbridge Energy Company, Inc., EnCana 
Oil & Gas (USA) Inc and Jackson County Rural Electric 
Membership Cooperative 

Robert H. Jackson 
Marashlian & Donahue, LLC 
The Comm Law Group 
1420 Spring Hill Road 
Suite 401 
McLean, VA 22102 
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Warren C. Havens 
SkyTel 
2509 Stuart Street 
Berkeley, CA 94705 

The Honorable Richard L. Sippel 
Chief Administrative Law Judge 
Office of the Administrative Law Judge 
Federal Communications Commission 
445 l21h Street, S.W. 
Washington, DC 20554 
(Viafacszmile and email) 

Michele Ellison 
Chief, Enforcement Bureau 

Pamela S. Kane, Deputy Chief 
Brian J. Carter, Attorney 

Investigations and Hearings Division 
Federal Communications Commission 
445 12'h Street, S.W. 
Room4-C330 
Washington, DC 20554 

Marlene H. Dortch 
Secretary 
Federal Communications Commission 
445 12th Street, S.W., Room TW-A325 
Washington, DC 20554 
(Via Hand Delivery) 
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